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Climate-related shareholder activism, although not a new phenomenon in Canada,’
is no longer the exclusive domain of environmentalists and is increasingly
becoming a key plank in institutional shareholder and activist campaigns. A new
era of climate-related activism is dawning, from “say-on-climate” and other
environmental-related shareholder proposals, to proxy fights over the adequacy of
companies’ climate-related transition plans
or emissions-reduction targets, to
climate-related litigation against companies
and their directors and officers for
“grggnwashing” gnd othgr matters. We seasons, particularly for
ant|C|pa'te thalt chmgte will bepome the issuers in the mining,
predominate issue in upcoming proxy metals, energy, industrial
seasons, particularly for issuers in the and tech sectors"

mining, metals, energy, industrial and tech

sectors, as well as for those issuers’ lenders

and key service providers.

"We anticipate that climate
will become the predominate
issue in upcoming proxy

Canadian companies and their directors and officers wishing to avoid public
scrutiny or regulatory intervention need to keep their climate strategy at the
forefront by embedding meaningful and coherent processes to assess and manage
climate-related risks and opportunities throughout their business; developing and
implementing plans to fulfill climate-related promises (such as navigating a net zero
transition); and engaging proactively with stakeholders.

Canadian capital markets — which have a large number of extractive issuers and
venture issuers — face critical challenges as the world transitions to a lower carbon
economy while experiencing the physical and financial consequences of extreme
weather events. Institutional investors, asset managers and other stakeholders
have intensified their demands for enhanced transparency related to issuers’
climate transition plans, their integration of climate-related factors into corporate
strategy, their management of climate risk and self-assessments of business
resilience, their specific emission targets and their progress towards effective
oversight of climate-related risks and opportunities.?

Since 2019, a paradigm shift in the global allocation of capital to sustainable
investments has underscored the need for climate-related risks and opportunities
to be factored into the price of investments to ensure efficient capital allocation.
Global inflows into sustainable investments have reached over US$4 trillion® and
Canadian investment in sustainable funds more than doubled in 2021.# As of the
first quarter 2022, more than 4,900 entities from over 80 countries, representing
approximately US$121 trillion in assets, have signed onto the UN Principles for
Responsible Investment (PRI).5 In addition, stakeholder pressures have contributed
to divestment from many carbon-intensive sectors and increased investment in
organizations focused on energy transition.
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Climate-related activism has dramatically increased over the past five years. Globally, the number of activist
campaigns involving public environment-related demands (including environmental demands relating to climate
change or greenhouse gas (“GHG”) emissions and campaigns with a social or sustainability objective) increased
from a mere eight campaigns in each of 2020 and 2021, to 42 during 2022 year-to-date (“YTD”), representing a
more than 400% increase relative to last year.® Consistent with this trend, in the United States, the number of
US-based issuers that faced public environment-related activist campaigns increased from just four and three in
2020 and 2021, respectively, to 33 in 2022 YTD.” According to Insightia, during the first quarter of 2022 alone,
half of the activist situations faced by Canadian issuers were focused on climate change, GHG emissions

or other sustainability issues.® And these figures do not account for the significant increase in the number

of environment-related shareholder proposals globally and in each of Canada and the US, as discussed

further below.

Number of activist campaigns involving
environment-related demands, globally,
by campaign start year*
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Canadian public companies and federally regulated financial institutions will soon be subject to mandatory
climate-related disclosures® and similar regulatory proposals have been proposed in the United Sates by the
Securities and Exchange Commission (“SEC”). While the scope of mandatory disclosures is still being debated,
many companies are already voluntarily disclosing climate-related goals, strategies and risks. As with any
disclosure, public companies and their leadership face concomitant

liabilities, risks and obligations. Enhanced climate-related disclosures is "Enhanced climate-related
expected to trigger greater stakeholder scrutiny and activism, as investors disclosures is expected to
seek to redouble their efforts to drive further change, whether through trigger greater stakeholder
public or private campaigns, shareholder proposals, litigation or by scrutiny and activism..."

encouraging regulators to commence enforcement actions including
through whistleblower programs.

We anticipate that climate-related impact investing and activism will continue to escalate, with activists seeking
changes to boards of directors or terminations of C-suite executives, agitating for transformative transactions such
as spin-offs and “dirty” asset divestitures, and demanding more robust transition plans, greater progress on
emissions reductions and improved climate-related disclosures. In turn, we anticipate an increase in the number
and size of complex civil and regulatory actions against issuers. While this might be an inconvenient truth for
some, companies should prepare as climate activism is here to stay during the global transition to a low carbon
economy.
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The Growing Storm

Canada has long been viewed by many as an activist-friendly jurisdiction. Whether or not that view is fair, the
composition of Canada’s capital markets and the existence of some uniquely Canadian legal tools available to
stakeholders (including the right for 5%+ shareholders to requisition shareholders’ meetings and the availability
of a statutory oppression remedy), may contribute to more investors targeting Canadian companies with
climate-related activism.

SHAREHOLDER PROPOSALS: Over the prior five years, the volume and levels of support for climate and
social-related shareholder proposals have increased rapidly. The primary objectives of these proposals include
enhanced company disclosure and accountability. The recent
changes by the SEC broadening the scope of permissible
shareholder proposals, has resulted in a clear increase in
environmental and social shareholder proposals being put to a vote
before SEC-registered companies.'® Climate-related proposals in
the 2022 proxy season so far have received mixed results, with
some investors, including BlackRock, the world’s largest fund
manager, becoming more critical of and less willing to support
proposals that “are more prescriptive or constraining on companies”
or that seek to “micromanage companies”.!" Regardless of this season’s outcomes, climate-related shareholder
proposals present significant strategic, business, legal and reputational risks for companies and their directors
and officers and, even if unsuccessful, can serve as a strong platform for future change.

"...climate-related shareholder
proposals present significant
strategic, business, legal and
reputational risks for
companies and their directors
and officers..."

A growing number of large companies have held or committed to hold say-on-climate advisory votes — an
annual, non-binding advisory shareholder vote on the companies’ disclosed climate action plans. In 2021,
shareholder advocacy groups filed say-on-climate resolutions for more than 75 companies in North America
and over 147 climate-related resolutions were filed in the United States, with 47 of them going to a shareholder
vote.'? Both during and prior to the 2022 proxy season, major oil and gas companies globally have faced an
unprecedented number of climate-related shareholder proposals seeking them to, among other things, adopt
reduced emission targets and to report on climate-related financial risks, typically in accordance with the
Recommendations of the Task Force on Climate-related Financial Disclosures (“TCED”)."3

Globally, the number of environment-related shareholder proposals went from 110 for the full year 2020, to 120
for the full year 2021, to 63 already YTD 2022. In the United States, the number of environment-related
shareholder proposals rose from 28 in 2020, to 39 in 2021 and 36 YTD 2022. And in Canada, the number of
environment-related proposals rose from seven and four in each of 2020 and 2021, respectively, to nine YTD
2022." In Canada, say-on-climate shareholder proposals are gaining increased prominence, albeit with mixed
results.’ In 2021, each of Canada’s largest rail companies passed shareholder climate proposals and
committed to hold annual climate votes. In 2022, each of Canada’s largest banks was subject to say-on-climate
shareholder proposals, with some being withdrawn after shareholder engagement agreements were reached
and the remaining proposals being defeated by large majorities.'®

Even if such proposals are not passed by a majority of shareholders, many believe that securing sufficient
minority shareholder support can drive an issuer's management and board to engage on the issue and
implement change, failing which a similar (or perhaps even more stringent) proposal could gain support in
subsequent years. Importantly, many investors believe that, although the required change in disclosure and
accountability may not come this year or even next, particularly given the business, economic, health and geo-
political challenges companies currently face, they will come eventually.
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Canadian companies are to varying degrees continuing to enhance their climate-related disclosures in response
to investor pressures and recent regulatory initiatives.'” At the same time, well-crafted (and reasonable)
shareholder proposals to drive greater transparency and accountability on a company’s climate plans are
gaining traction. Climate-related disclosures, including net zero commitments, are also being carefully
scrutinized by investors and, where viewed as being deficient, may help engaged investors pressure companies
to commit to enhanced short-term or medium-term targets or take other actions to reduce climate-related
business, financial and operational risks. In the 2021 and 2022 proxy season, climate-related shareholder
proposals covered a broad range of demands, including seeking:

an enhanced “science based” net zero transition plan,

— reduced emissions (including scope 3 emissions) and stronger interim emission targets that are
detailed, science-based and subject to third party assurance;

— disclosure of corporate lobbying practices and alignment of corporate lobbying practices with
decarbonisation;

— adoption of lending and underwriting policies consistent with a transition to net zero;

— ceasing to provide financing to traditional energy companies or decommissioning traditional energy
assets; and

— altering constating documents to mandate climate risk reporting or voting.

The level of support for such proposals has generally been on an upward trajectory. For example, globally, the
level of shareholder support for environment-related proposals went from an average of 20.5% in 2020 to
27.4% in 2021 and 27.5% YTD 2022. And while YTD 2022 levels of support for environment-related
shareholder proposals in each of the US and Canada is relatively
lower than in 2021, average support is still up from several years ago.
For example, in 2021, 40% of US institutional shareholder votes were
cgst in favourl of'environment and social shareholder proposals, the A

highest level in five years.'® In 2021, a shareholder climate-related Sironmant and sseia

proposal against a major oil and gas company - requiring that the shareholder proposals, the
company disclose its emissions from the use of its energy products in highest level in five years."

the medium and long term - was passed with 61% shareholder

approval, which included support from several large institutional

shareholders. In addition, last year, shareholder proposals requiring

several other major oil and gas companies to align their lobbying activities with decarbonisation goals were also
approved by a majority of shareholders.?°

"...in 2021, 40% of US
institutional shareholder votes
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Number and average support for environment-related
shareholder proposals, globally*
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While the average level of support for proposals has stabilized or, in several jurisdictions, declined in 2022 YTD,
this is partly due to the increased volume in proposals and the prescriptive nature of many of those proposals,
which has caused some investors (e.g. BlackRock?")and proxy advisory firms to push back on perceived
overreaching or overly prescriptive proposals. For example, on May 25, 2022, nearly two-thirds of investors in
ExxonMobil and Chevron rejected proposals for the companies to align their climate strategies with the
requirements of the Paris Agreement.?? However, shareholder proposals for enhanced reliable emission
disclosures were approved at ExxonMobil and Chevron by 52% and 98%, respectively. Similarly, a proposal put
forward at Royal Dutch Shell plc by a climate activist that had received 30% support in 2021 (after receiving only
2.7% support in 2016)?3, received only 20% support at Shell’'s May 2022 annual meeting.?* The ongoing war in
Ukraine and its implications on global energy may also be contributing to increased hesitation around climate and
emissions proposals in 2022.

While 2022 trends to-date stand in stark contrast to those in 2021, in our view, well-crafted proposals are still
likely to receive high levels of support going forward, consistent with past trends. Several large institutional
shareholders have also signalled their willingness to hold directors accountable by voting against their re-election
where a company fails to provide appropriate climate-related disclosures or sufficient targets for reducing
emissions in the short, medium and long term.25 Despite BlackRock’s recently stated intention to “support
proportionately fewer this proxy season than in 2021”, BlackRock remains supportive of proposals that require
companies to deliver information that helps investors understand the material risks and opportunities they face,
such as their climate action plans (supported by quantitative information such as scope 1 and scope 2 GHG
emissions and emissions-reduction targets).?® As institutional shareholders and proxy advisory firms continue to
adjust their proxy voting guidelines and report their voting activity, we anticipate continued engagement by
shareholders to generate support for climate-related proposals.

PROXY CAMPAIGNS: Activists, impact investors and other shareholders may also launch withhold campaigns
or proxy contests targeting directors and/or officers of issuers that have not taken meaningful steps to address
climate-related risks and opportunities, such as failing to develop and implement robust climate plans, failing to
provide specific and quantifiable climate-related disclosure or engaging in “greenwashing”.
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Proxy fights to replace incumbent directors based on lack of oversight of climate-related risks are not new,?” but
gained global prominence in 2021 after Engine No. 1, an investor then-holding a 0.02% stake in ExxonMobil,
mounted a successful proxy campaign to win three seats on ExxonMobil’s board. The proxy battle centered on
ExxonMobil’s poor performance and resistance to developing a low-carbon transition plan. Importantly, the
campaign secured the support of key institutional investors. Engine No. 1’s victory may have helped open the
gates for a new wave of ESG-related activist campaigns by stakeholders who have seen mixed or poor results
from other engagement efforts.

It's worth noting that, in the current capital market environment, these developments are also generating
additional funding for activist and impact investors from a range of entities, including institutional investors
focused on ESG investing. With this growing capital pool, we expect investors and other stakeholders will
continue to target select Canadian issuers, particularly those that are underperforming their peers and are
perceived to be lacking or having deficient climate-related transition plans or other ESG-related financial metrics,
and will seek the support from institutional shareholders both publicly and privately.

DISCLOSURE-RELATED LITIGATION: Given investor focus on issuer disclosure and regulatory initiatives
relating to climate-related disclosures, we have also witnessed a steady increase in environmental-related class
actions and other proceedings globally against companies and their directors and officers by a wide range of
stakeholders, including investors.?® These claims have alleged, among other things:

— Failure to adequately assess and develop strategies to address the impacts of climate change on the
company’s long-term business, including by developing and implementing a climate transition plan, and
misleading shareholders on such impacts and strategy;?°

— “Greenwashing”, including inaccurate and misleading disclosure relating to climate strategy and targets or
a lack of a reasonable basis for net zero or other climate-related plans or commitments;©

— Failure to disclose material climate-related information in the context of a “green” sovereign bond
issuance;®' and

— Inaccurate and misleading financial and operational disclosure relating to the impact of climate change on
a company’s assets and enterprise value, including inappropriate accounting treatment of climate change
costs in relation to a resource extraction project.®?

Until recently, shareholders have been largely unsuccessful in maintaining these claims. However, we anticipate
they will continue to adapt their approaches and the pending mandatory climate disclosure regimes will bolster
such claims and allow them to survive preliminary challenges.

FIDUCIARY DUTY LITIGATION: Another avenue for potential recourse is “duty of care” derivative claims
brought by interested parties on behalf of companies against their directors and officers for failure to manage the
climate impacts of their companies’ operations, which in turn negatively impacts the companies’ enterprise
value.® For example, in England, an activist shareholder has sought to initiate legal action against Shell’'s board
of directors over the company’s alleged mismanagement of its climate-related obligations. The activist has alleged
that Shell’s directors breached their duties to act in good faith, exercise independent judgment and reasonable
care, skill and diligence (notably, directors and officers of Canadian companies have similar duties to their
companies). Given the higher burden for commencing derivative actions in Canada, the likelihood of such claims
being brought or being successful appears remote compared to other tools available to investors, but such
litigation cannot be ruled out.
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Similar theories have been advanced elsewhere, such as in last year’s landmark decision by the Hague District
Court, which ordered Shell to reduce its worldwide CO2 emissions by 45% by 2030 (compared to 2019 levels),
based on European human rights laws. In this class action claim brought by environmental groups, the Court
found that Shell had failed to take sufficient measures to reduce emissions generated by the company in breach
of a duty of care to prevent dangerous climate change through corporate policies.?* Shell has appealed the
decision, although it is also facing pressure from one of its asset management investors to drop the appeal.®®

REGULATORY ENFORCEMENT ACTIONS: We also expect investors and other stakeholders will continue
to bring formal complaints directly to regulators and other government agencies relating to the inadequacy of or
misleading disclosures relating to companies’ climate-related plans, as yet another potential means of driving
corporate change.

Securities regulators in Canada and the United States have implemented formal whistleblower programs (some of
which provide monetary rewards) through which interested stakeholders can submit complaints alleging
inaccurate or misleading climate-related disclosures, breaches of laws, breaches of codes of conduct or other
corporate policies, and various other matters. Recent examples of such complaints to regulators include:

— Complaint filed by an environmental group to the Canadian Competition Bureau against a coffee
company alleging misleading statements regarding the recyclability of its single-use coffee pods. The
complaint resulted in an investigation by the Competition Bureau and a settlement with the company in
early 2022 under which it paid a $3 million fine, donated $800,000 to a Canadian environmental
organization, changed its product packaging and enhanced its compliance program.¢

— Complaint filed by Indigenous peoples supported by two environmental groups to the Canadian
Competition Bureau requesting an investigation of a Canadian bank for allegedly making misleading
statements regarding its climate commitments and calling for the bank to make significant reductions in its
financing of fossil fuel projects.3”

— Complaint filed by certain environmental groups with the U.S. Federal Trade Commission against a major
oil company alleging misrepresentations by the company to consumers relating to its investment in
renewable energy and reducing carbon emissions. This complaint came on the heels of a number of civil
actions commenced in the US alleging “greenwashing” by several large oil and gas companies.®

— Complaint by former head of sustainability of the asset management arm of a global bank to the SEC
alleging that the asset management entity overstated its use of sustainable investing criteria for the US $1
trillion of assets under management.®?

Given the global focus on climate-related disclosures, we expect heightened regulatory scrutiny of climate-related
disclosures and, accordingly, a greater risk that complaints may trigger regulatory investigations and, ultimately,
enforcement action.

Even prior to the implementation of enhanced mandatory
climate-related disclosure requirements, securities regulators in "...securities regulators in Canada
Canada and the United States have indicated that they will hold and the United States have
companies and their directors and officers responsible for their indicated that they will hold
climate-related statements, whether in regulatory filings, SoOMpaNIos o t_helr dlrectc_:rs 20
voluntary sustainability reports or marketing materials using a of_flcers iespenilic 19 the:."

. - climate-related statements
range of tools, from disclosure deficiency letters to enforcement
proceedings. The SEC recently created a separate
climate-related enforcement unit and, in April 2022, commenced the first enforcement proceedings against a US
company for false and misleading disclosure in its annual sustainability reports.*°
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So, How Can Companies
Prepare?

1. Risk oversight and risk management:

A board’s responsibility for risk oversight, derived from directors’ statutory and common
law duties, remains a critical priority. This requires that boards obtain reasonable
assurance that management has identified an organization’s principal risks and put in
place appropriate risk management protocols. Climate is clearly one such risk. As such,
issuers should develop and implement appropriate analyses and metrics for assessing,
monitoring and managing short, medium and long-term climate-related risks and their
impact on corporate value and strategy. Having a robust oversight structure in place is
crucial for effective board oversight of a company’s climate-related risks.

2. Planning and crisis management:

The board and senior management should regularly review, stress-test and update, as
necessary, a company’s crisis management plan, to anticipate potential ESG-related
issues or events and to ensure the company is adequately prepared to deal with them,
including extreme weather events or any other unexpected event that would likely impact
the company’s operations. This often includes running scenario analysis before the board;
identifying appropriate members of any crisis response team and company
spokespersons; developing internal and external communications plans; and establishing
appropriate insider trading and blackout restrictions.

3. Stakeholder engagement:

Companies should ensure that shareholder engagement is treated as a key (and regular)
feature of their overall governance program and, as appropriate, proactively engage with
investors and other key stakeholders. Be mindful that investors, as well as proxy advisory
firms and regulators, are watching each company’s governance, oversight, execution and
response to climate-related risks and opportunities and its performance compared to
stated climate-related goals and to the performance of peer companies. Understanding
how a company’s stakeholders view the organization’s efforts in this regard can provide
important early warning of where the company may be falling short.

4. Disclosure controls:

Companies should treat climate risk disclosures with the same level of care and scrutiny
that are applied to other material financial, business and operational disclosures, keeping
in mind that ordinary principles of materiality may no longer be sufficient for adequately
assessing and preparing disclosures about climate risk matters. As societal expectations
evolve, specific disclosures about the qualitative and quantitative climate-related risks and
opportunities associated with the business, which will vary from issuer to issuer and
across industries, including reporting climate-related information in financial filings
consistent with the TCFD (or a similar standardized framework), are becoming the norm,
rather than the exception.
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5. Stay ahead of the issues:

While investors like BlackRock may, at least this year, be willing to give some companies more time and leeway
to continue to advance their overall climate strategy (provided meaningful progress is being made in their energy
transition), companies should not construe this as a license to be stagnant. For example, scope 3 GHG emissions
are broadly recognized as posing significant business and investment risk, which companies will at some point be
required to tackle (and disclose). Ensuring boards and senior management have the right expertise to understand
and respond to these and other ESG-related issues, and are consistently evolving their practices and disclosures
in this regard, is now a business imperative.

For more information, please contact:
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